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PROCEEDI NGS
(11: 06 a.m)

CHI EF JUSTI CE ROBERTS: We will hear
argunent next in Case 11-1450, the Standard Fire
| nsurance Conpany v. Know es.

M . Boutrous.

ORAL ARGUMENT OF THEODORE J. BOUTROUS, JR.
ON BEHALF OF THE PETI TI ONER

MR, BOUTROUS: M. Chief Justice, and may it
pl ease the Court:

Congress enacted the Class Action Fairness
Act of 2005, CAFA, to expand Federal diversity
jurisdiction and to protect defendants and absent cl ass
menbers agai nst the kind of State codrt cl ass action
abuses that are occurring in MI|ler County, Arkansas.
Congress directed that in calculating the amount in
controversy, "courts shall aggregate the clains of the
i ndi vi dual class nenbers.” That's 28 U.S.C. Section
1332(d)(6), quoted in full at page 2 of our blue brief.

Congress's express focus on the clainms of
t he individual class nenbers in the text of the statute,
rat her than on the anount being sought by the woul d-be
class representative, is dispositive of the question
presented and requires reversal in this case.

CHI EF JUSTI CE ROBERTS: Wbuld your position

3
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be the same if the issue were not the anount sought but
rather the substantive clains? Say there are two
different clainms the class nmenber -- the class could
raise. One would yield damages of $4, 900, 000. The

ot her would yield damages of $10 million. Do you have
t he same objection in a case in which the prospective
representative only pleads the first clainf

MR. BOUTROUS: Not necessarily, Your Honor.
We are not arguing that here. There are cases that this
Court has deci ded going back to Barry v. Ednmunds in 1886
where there are allegations in a conplaint that m ght,
for exanple, yield a punitive danage claim but it's not
explicitly pled, and the courts then | ook and say,
puni tive damages coul d be recovered Here and say the
amount in controversy clearly exceeds the -- the
necessary anount.

But we're not saying that in every case the
courts need to | ook through and see every claimthat
could be in play.

CHI EF JUSTI CE ROBERTS: Well, but you do
seemto have a difficulty with your position about how
far it goes. You make the point in your briefs about
the statute of limtations question. |In other words,
it's not just how nmuch they claim but where they decide

to cut off the statute of l[imtations and so forth.
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It seems to nme that it's a bit of a slippery
slope if you start saying we're going to | ook at what
the class would -- could recover in deciding whether or
not, not sinply whether or not this representative is
adequate, but whether or not it's bel ow or above, above
or below $5 m | lion.

MR. BOUTROUS: That's really howit's been
done, Your Honor, from day one. Under the traditional
diversity statute, the courts | ook and see what's the
maxi mum amount the plaintiff on his or her best day
coul d recover based on the factual allegations in the
conpl aint and the causes of action that could arise from
the factual allegations --

JUSTI CE SCALI A:  Yes, buf under the
traditional -- you surely don't want us to apply the
rules of the traditional diversity statute to this case
because it's clear that under the traditional diversity
statute, you -- you can wai ve excessive damages, right?

MR. BOUTROUS: That's correct, Your Honor.
The i ndividual --

JUSTI CE SCALI A So you don't want us to
apply that rule here.

MR. BOUTROUS: | don't want you to apply
that rule, Your Honor, because that rule applies to the

i ndi vi dual who brings his own case in court and can say,

5
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| want to cone into court and collect |ess than the
amount that would give Federal jurisdiction. 1t's nuch
different when M. Know es has come to court and said,
want to represent these other individuals in Arkansas.

JUSTI CE SOTOVAYOR: Well, why doesn't -- why
doesn't the normal class certification process protect
adequately the absent class nenbers? First of all,
counsel has to prove he or she is adequate. So doesn't
that nmean that if they enter a stipulation that is
grossly unfair to the class that the judge is not going
to certify that case?

MR. BOUTROUS: It wouldn't protect it --
protect fromthe problens and abuses that Congress was
concerned about, Your Honor, and thaf are occurring
here.

JUSTI CE SOTOVAYOR: You haven't answered.

If -- if the court finds the stipulation inadequate for
the class, is that class going to be certified?

MR. BOUTROUS: It could be, Your Honor. And
anot her class representative could cone in and could
seek nore than $5 mllion. That's why --

JUSTI CE SOTOVAYOR: And then they woul d get
removed to the Federal court, which is what the statute
was i ntended to do.

MR. BOUTROUS: But what Congress was

6
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concerned about in the text of the statute, and the
Senate report makes this very clear, that with all the
abuses that occur in the interim discovery that has
nothing to do with the case -- the discovery here goes
back 10 years. The -- this case --

JUSTI CE SOTOVAYOR: Well, discovery
vis-a-vis the certification of the class is going to
happen anyway. M point is that nuch of your argunment
i n your brief is centered around binding the absent
class nmenbers. VWhat |I'mgetting to is that if the

stipulation is grossly unfair, there may not be a cl ass

at all, or the Plaintiffs who have clains greater than
those in the aggregate m ght opt -- will get notice and
opt out.

And there is due process challenges if a
settlenment is entered that is so grossly unfair that it
vi ol ates due process. So | don't know why the process
itself doesn't protect the interests of -- of Congress.

MR. BOUTROUS: Your Honor -- excuse ne. The
Congress was very concerned that cases were being kept
in the State courts through abuses and mani pul ati ons of
the amount in controversy. |It's very clear in the
Senate report, Congress tal ks about this because, for
exanple, in this case the defendants can never get a

class certification hearing in MIler County.
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They could never get a ruling on the nerits.
And in the neantinme, the kind of abuses that Congress
was concerned about, the lack of the Rule 23 protection,
the application of those standards to protect the class
menbers --

JUSTI CE KAGAN: You say what Congress is
concerned about and point to the Senate report. You
know, usually we |look to the text and the text makes

very clear that Congress was concerned about many things

and it did many things. It got -- it really -- it
raised the matter in controversy threshold. It
elimnated the Zahn anti-aggregation rule. It
elimnated the conplete diversity requirenent. It

elimnated the one-year limt on renﬁval.

Here's one thing it didn't elimnate. It
didn't elimnate the St. Paul nmaster of your conpl aint
rule. So -- so | guess where in the text do you see
this? You point to claim the word "claim” |s that
the only thing that you are resting on in the text?

MR. BOUTROUS: Your Honor, | think the text
does take away the St. Paul rule that an individual can
control what he seeks and go where he desires and do
what he wants -- or she -- because it points to the
clainms of the individual class nmenbers and the text

Congress coul d expect --
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JUSTI CE KAGAN. Well, if | said to you,

M. Boutrous, "Is your claimfor over $100, 000," what
woul d you think I mean? Wuld you think I nmean sone
sort of abstract version of the best claimyou could
bring, or would you think I nmean what | demanded, what |
asked for?

MR. BOUTROUS: Well, Your Honor, | would
think that I would answer you that it's worth as nuch as
| can possibly obtain in court if |I was seeking to
adequately represent the class. But in ternms of val uing
the clains here --

JUSTI CE KAGAN: Do you think that the word
"claim' is not -- when you say Joe nade a claimfor
$100, 000, a claimis not what he askéd for, but is
i nstead sone kind of |aw professor's view of what the
best thing that he could have asked for?

MR. BOUTROUS: Your Honor, we've cited the
Tohono O odham Nati on case, where the Court interpreted
the word "clainm and said when a statute uses the word
"clainm' regarding clains that have not been brought,
it's the operative facts and the right to recovery, not
the demand. That's exactly what we have here.

JUSTI CE GI NSBURG:. M. Boutrous, | thought
at least as an alternative argunent, you're saying: The

statute itself is silent. It doesn't deal with this

9
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guestion of anopunt in controversy. However, the

I ndi vi dual, the nanmed plaintiff, who has said, |I'm not
going to seek nore than the $5 mllion, cannot speak for
t he nmenbers of the class who are absent. He can't

stipulate that they will take under 5, 000.

| thought that was the central part of your
argunent, not based on the statute itself, but on the
notion that a named plaintiff, unless and until he is --
he is certified to represent the class - doesn't
represent them

He can represent hinmself, but he can't bind
t he people who -- who have not been certified as part of
a class. | thought that was part of your argument.

MR. BOUTROUS: Yes, Just{ce G nsburg, that's
absolutely right. And because the statute focuses on
the clainms of the individual class nenbers, M. Know es
has no power to affect those clains. He's not the
master --

JUSTI CE KAGAN: But he doesn't have power to
affect those clains before the certification has
happened.

MR. BOUTROUS: Exactly.

JUSTI CE KAGAN: Before the certification has
happened, they can do whatever they want. They can

bring their own claimfor $6 mllion. And that's why

10
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Smith v. Bayer, which you so happily rely on, does not
have much to do with this case. Smth v. Bayer is the
gquestion that can an -- can a person be precluded by a
j udgnent when that person was not part of a class.
There's no question that this person is going to be
precluded. This person can go do whatever he or she
wants before class certification and judgnment.

MR. BOUTROUS: Your Honor, that's --
Smth v. Bayer says the plaintiff can't bind the class.
Plaintiffs have now conceded that. So what we have
here, the district court found on an uncontradicted
record that the clains of the individual class nenbers
exceed $5 million. That neans there's Federal
jurisdiction.

Back to Justice G nsburg' s point, that is
exactly our point, Your Honor. The -- a nanmed plaintiff
cannot affect or jeopardize or underm ne the clains of

absent i ndividuals.

JUSTI CE BREYER: This is what | -- could you
go back --

MR, BOUTROUS: Yes.

JUSTI CE BREYER: -- to Justice Kagan's first
gquestion? | was |looking at the words of the statute.
And if | |look at 1332, which has been on the books a

long tinme, it says, "The district court shall have

11
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original jurisdiction of all civil actions where the
matter in controversy exceeds the sum or val ue of
$75, 000, exclusive of interest, of costs, and" -- et
cetera, okay?

Then | 1 ook here, and it says, "The district
court shall have jurisdiction of any civil action in
whi ch the manner in controversy exceeds the sum or val ue
of $5 million, exclusive of interest and costs," et
cetera, okay? So the words seemidentical.

Now, in respect to the first, we know that a
| awyer can file a binding stipulation that says, | don't
care what this is about, I am not asking for nore than
$75, 000, and the Federal court does not have
jurisdiction. Gven that's true in fhe first statute,
and given that the second statute is alnost identically
worded, at least in that part, why can't you do the sane
thing with the $5 mIlion?

And it can't be the words | quoted that
stopped himfromdoing it, so what is the words that
stops himfromdoing it?

MR. BOUTROUS: Your Honor, it's the other
part that is extrenely inportant, section 1332(d)(6).
You were quoting from section 1332(d)(2). Unlike
section 1332(a), Congress in CAFA explicitly added

subsection (6), which says "In any class action, the

12
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clainms of the individual class nmenber shall be
aggregated to determ ne" --

JUSTI CE BREYER: Yes, as to what that | ooks
li ke, "shall be aggregated,” again fromthe |anguage, is
it's sinply to make certain that Zahn does not require
the individual -- thing to approach -- to count. In
ot her words, you aggregate rather than just | ooking at
the individual nenmbers, which is Zahn, which has nothing
to do with the issue before us.

MR. BOUTROUS: Well, Justice Breyer,
Congress could have said we're just getting rid of Zahn,
or it could have said the aggregate anmount bei ng sought
by the named plaintiff is going to take control. But if
you took that away -- \

JUSTI CE BREYER: No, they rarely pass a
statute that says, let's just get rid of case X
Normally they |look to the holding of case X, and then
t hey pass the statute that says the opposite. So the
hol di ng of Zahn was that you could not aggregate the
I ndi vi dual nenbers' clainms in a class. So to get rid of
Zahn, what we do is we pass a statute that says you can
aggregat e.

And i ndeed, nobody objects here to the
aggregation. |It's the total anmount of the clains being

limted by a stipulation that is the issue here, and

13
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that's why | had trouble finding your argunent in the
word "aggregation."
MR. BOUTROUS: It's really not the word

"aggregation," Your Honor. It's the word "individual"
and it's with the word "clainms.” |If Congress had done
what you are suggesting, Justice Breyer, it could have
sai d the aggregate amount bei ng sought by the naned
plaintiff, or the total amount, or the demand of the
plaintiff. In the Venue Clarification Act, which was
passed in 2011, which applies to 1332(a), Congress said
t he sum demanded wil|l control.

But here, to protect the legitimte clains,
Congress defining, urged the Court --

JUSTI CE KAGAN: M. Boutfous, that form of
argunment -- Congress could have said -- does seemto ne
to be much worse for your position. |[If Congress had
wanted to get rid of the St. Paul master of your
conplaint rule, it could have said, we are getting rid
of the St. Paul master of your conplaint rule. But
you're trying to find it in a position which is really
an anti-Zahn position, not an anti-St. Paul provision.

MR. BOUTROUS: Your Honor, it really goes to
a fundamental issue of what a class actionis. If M.

Knowl es had come into court himself on behal f of

hi msel f, and Zahn -- in St. Paul, the noney quote, if

14
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you will, in St. Paul says "if he desires to go to State
court, he can limt his recovery."

M. Know es --

JUSTI CE KAGAN: Let's get back to the Chief
Justice's question because there are a thousand ways in
which we et the named plaintiff prior to certification
construct a case, and then we ask, as Justice Sotomayor
said, later we ask, is the way he's constructed a case
adequate or not, and we allow himto go forward or not
based on that.

But he gets to decide whether to seek
damages. He gets -- at all, or whether he only can seek
injunctive relief. He gets to decide which clainms to
bring, trespass or negligence. He géts to deci de how
many years' worth to ask for. He gets to decide which
def endants to sue.

Al'l of these things are going to have an
effect on -- on the amount that's -- that's being asked
for. And yet in all of these ways, we allow for --
maybe you're telling me no -- do we stop the naned
plaintiff fromdoing all -- all of those things, too?

MR. BOUTROUS: We don't stop them from doing

all of those things, Your Honor. And there are certain

things -- we -- we agree that the conplaint controls a
great deal -- the factual allegations.
15
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JUSTI CE Gl NSBURG: \What about specifically
the question that the Chief asked about tine? You did
argue in the district court that these plaintiffs could
have specified a 5-year tinme period, in which case it
woul d be clear that the anmount in controversy was
satisfied. But instead, they took a 2-year period.

Can we take that also into account in
determ ni ng the anmount in controversy, that the
conpl aint could have been enlarged to include 5 years
i nstead of 2 years?

MR. BOUTROUS: Your Honor, | believe you
could. And | believe that the Court's decision in Hertz
said if there is a sign of manipulation that is neant to
thwart jurisdiction or affect jurisd{ction, t he Court
can | ook through that to | ook to conpetent proof of what
the actual facts are.

And | think that what has happened here is
the plaintiff's lawers, in addition to these
stipulations, they're slicing and dicing the classes up
into pieces to -- to thwart jurisdiction and mani pul ate
jurisdiction.

CHI EF JUSTI CE ROBERTS: Your approach | eads
to particularly perverse results. You're at the
position of arguing that -- you know, they are seeking

|l ess than $5 million, but we're responsible for a | ot

16
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nore damage than that. And of course, you don't concede
It, but you do say, if in fact we're liable, the damges
are going to be a ot greater. Could -- | assune that
adm ssion could be used agai nst you under principles of
judicial estoppel.

MR. BOUTROUS: It's an unusual position to
be in, Your Honor, it's not quite what we're arguing.
We're arguing that under the rules for judging the
amount in controversy that this Court has enforced, the
| ower courts have enforced these for hundreds of years,
and it's that you |l ook at the conplaint and say what's
t he maxi rum anmount the plaintiff can get on their best
day under the clains they' ve pled based on the facts and
t he proof and the evidence. \

Here, the uncontradicted evidence, put aside
the statute of limtations question or any other claim
they could have brought, it exceeds $5 mlIlion. The
plaintiff never --

JUSTICE ALITO |Is there a difference
bet ween what you're --

JUSTI CE SOTOVAYOR: But you -- you chined
into this discussion --

CHI EF JUSTI CE ROBERTS: ' m sorry.

JUSTI CE SOTOVAYOR: |'m sorry.

CHI EF JUSTI CE ROBERTS: Let's go by

17
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seniority. Justice Alito.

JUSTICE ALITO. Is there a difference
bet ween what you are advocating and the approach that's
now taken in the General Renpval Statute as it's been
anmended recently under 1446(c)(2)? So there as | read
it, the amount demanded in the conplaint is not
necessarily controlling.

A case can be renoved even if the anount
demanded in the conplaint is below the jurisdictional
threshol d and then the defendant can prove that the real
amount invol ved exceeds the jurisdictional threshold.

MR. BOUTROUS: That's -- that's exactly
right, Your Honor. There's greater |eeway under CAFA
because under 1332(a) and 1446, theré are certain
standards that need to be nmet to allow the defendant to
put on proof. But that's howit's always been. The
def endant can then put on evidence and say this is the
actual anount in controversy.

And here, the only way the plaintiff got
around it in the lower courts was to argue that the
stipul ati on was binding, Justice Kagan, that was their
argunment bel ow and that's what the district court found.
It found that the stipulation was binding on the class.

JUSTICE KAGAN: It's binding if the class is

certified and a case proceeds to judgnent. It's not
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bi ndi ng on the absent class nenbers prior to
certification and prior to judgnent.

MR. BOUTROUS: And that neans that
jurisdiction in the Federal courts exists because we
judge jurisdiction at the tine of renoval. And at the
time of renoval, there was no binding limtation on the
recovery that could be obtained, undisputed facts showed
that that exceeds $5 million when the clains of the
I ndi vi dual cl ass nenbers are aggregat ed.

JUSTICE KAGAN: | think I don't understand
that, M. Boutrous, because what you have, given that
this is a State which says that these stipul ations are
binding if it proceeds, if there's certification, and if
It proceeds to judgnent, you have a éap of $5 mllion.
You cannot be charged nmore than $5 mllion under this
State's law, if this case ever gets to judgnent.

MR. BOUTROUS: The problem Your Honor,
again and this isn't just me. This is what Congress
said inits findings. 1In -- in the text as you noted,
it elimnated the -- but the five pillars of
restrictions and diversity jurisdiction because in State
courts, the courts aren't applying Rule 23-1ike
standards. They're not doing it in MIlIler County.

They're not even allow ng cl ass

certification to occur or to be heard, and instead this
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di scovery is being taken. Here, the Iimtations period
iIs limted to two -- or the class period is |limted to
two years. The discovery that was served with the
conpl ai nt goes back to 13 years. So --

JUSTICE ALITO. Even if this case were
handl ed on remand to the Arkansas Suprenme Court exactly
| i ke a Federal class action, | don't understand how
absent class nenbers would ever be able to -- to
determ ne whether by failing to opt out, they had
conprom sed part of their claim | don't see how, even
if they're notified that there's a $5 mllion cap -- and
| don't know that Rule 23 requires that, but suppose
they're notified of that.

They can't tell mhether,\by remai ni ng a
menmber of the class, their claimis going to be
conprom sed at all. It would depend on |ots of
different things, including how many nenbers are in the
class after it's certified. And that's sonething they
can't know.

MR. BOUTROUS: That's -- that's exactly
right, Your Honor, and that's sonething page 3a of the
addendum t o our opening brief, the findings --

JUSTI CE GI NSBURG. Your concern is that
the -- that the certification -- if the certification

woul d occur in the Federal court, that's one thing. But

20
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you're -- you're saying that the named plaintiff can't
stand for the entire class when we know that -- that the
certification question, if the stipulation is binding to
prevent renoval, it's going to be the State court that's
going to look into the adequacy of representation and
whet her the stipulation binds all menmbers of the class.

That's your whole concern. |If the -- if the
Federal court made that determ nation, | think you
woul dn't be here.

MR. BOUTROUS: Well, that's what Congress
was concerned about, too, Your Honor. It was concerned
that the State courts weren't applying standards of
uniformty in these -- class actions that are affecting
I nterstate commerce and that Rule 2333 protections and
st andards shoul d apply.

JUSTI CE KAGAN: Well, Congress was concerned

about suits of over $5 million. And -- and the question
here is, is this a suit of over $5 mllion. Now, if it
is a suit over $5 mllion, a State court is bound by the

due process clause and a State court is going to find,
| ook, you're just giving these plaintiffs' clains away.
We're not going to allow you to do that. You're not an
adequate representative.

On the other hand, in a case |ike this where

it's $5,024,000 and it only gets there because you' ve
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added on one and a half mllion dollars of |egal fees,
the Court m ght very well say you are an adequate
representative, go for it. Now, usually we don't
question State court judgnents of that kind. Wy should
we do so here?

MR. BOUTROUS: We don't have a State court
j udgnent yet, Your Honor, that -- and we judge the
removal issues and the anmount in controversy at the tine
of renoval. And $5 million is $5 mllion, Congress drew
the line there. And as Justice Alito was pointing out,
the notices to the absent class nenbers, Congress -- |
was about to say 3a of the addendum to our blue brief,
those are the findings that Congress put into the public
| aw, number -- letter C. Confusing ﬁotices are
publ i shed that prevent individuals fromexercising their
legitimate rights in -- and enforcing their legitinmate
cl ai nms.

And it would be ironic in the extrene

If a -- where a statute was enacted to protect -- and
this is in the findings -- "legitimate clainms of absent
class nmenbers" and to allow them-- the cases to be in

Federal court, if this Court were to hold that a naned
plaintiff who doesn't represent those people can cone
into court and -- and say we're not going to seek the

full amount of those clains in order to keep the case
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out of Federal court.

That would be totally contrary to Congress's
i ntent.

CHI EF JUSTI CE ROBERTS: Well, you're
assumng that it's a bad thing for the class nenbers to
have their clainms limted. But it my well be a good
thing for themto have their clains [imted if that gets
theminto what woul d reasonably be regarded as a nore
synpat hetic forum

MR. BOUTROUS: |'m not making a judgnent on
t hat point, Your Honor. It may or may not be, and the
Plaintiff makes this point. Mybe it's better to be in
State court. But for renoval purposes only, going back
to just the pure analysis, the quest{on I's does the
amount in controversy, when the clains of the individual
cl ass nmenbers are aggregated, exceed $5 mllion? It's
undi sputed that that's true. The only basis for saying
it doesn't exceed that amount is the stipulation, which
everyone now agrees has no binding affect whatsoever.

The plaintiffs also argue, concede in their

brief that --

JUSTI CE KAGAN: M. Boutrous, as you
think -- you have to be careful about two different uses
of the word "binding." It has no binding effect right

now on an absent class nenber; they can go out and bring
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their own suit. |If the -- the named plaintiff is found
to be adequate and the suit goes forward and goes to
judgment, then the stipulation does indeed have binding
effect and -- and you have not been exposed to nore than
$5 mllion.
MR. BOUTROUS: But the question, Your Honor,
Is, is it binding in this case on anybody or anything
ot her than M. Know es?
JUSTICE KAGAN: It's binding -- it is
bi ndi ng on everybody if there's a finding of adequate
representation and if this goes forward as a cl ass
action; then it's binding and you haven't been exposed.
MR. BOUTROUS: But, Your Honor, again, under
the jurisdictional approach -- and Ydur Honor cited
St. Paul. St. Paul says that if -- once the anount in
controversy has been established to exceed the anount,
here $5 mllion, it's on the burden of the parties
seeking to oust jurisdiction to show, to a | egal
certainty, that the amount will not go over $5 mllion.
Your questions and the plaintiff's brief
concede it could well go over $5 mllion if this class
representative is found i nadequate, if another person is
appointed to be the class representative, and therefore,
there is Federal jurisdiction. That's the rule that

plaintiffs say should apply. They don't even -- he does
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not even try to suggest that it's legally inpossible

that the amount m ght go over $5 million, and that's the
problem It's going -- it's an amount that is over
$5 mllion and these cases, the -- the stipulation is

meant to just keep the case in State court, contrary to
Congress's intent and I will --

JUSTI CE G NSBURG: What do you do -- in the
| anguage in 1332(d)(1)(D), the term "class nenbers”
means the persons, naned or unnanmed, who fall within the
definition of the proposed class, the proposed cl ass,
and that's what we have here.

MR. BOUTROUS: That's -- that's what we're
usi ng, Your Honor, for our calculations, the proposed
class, including the narrower tine ffane t hat we think
I's a mani pul ation, but neverthel ess we've used that and
t he ampunt exceeds $5 mllion.

And if | could reserve the rest of ny tine,
Your Honor? Thank you.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M . Frederick?

ORAL ARGUMENT OF DAVI D C. FREDERI CK
ON BEHALF OF THE RESPONDENT

MR. FREDERI CK: Thank vyou,

M. Chief Justice, and may it please the Court:

Qur position is that the stipulation is

25
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bi ndi ng throughout the "civil action filed by the
putative class representative." | want to focus on the
words "civil action" because there has been no civil
action filed by any -- absent class nenbers.

The only civil action that the district
court is being considered for jurisdiction is the civil
action that has been filed by the putative cl ass
representative. So, if the class is |ater not
certified, the stipulation would only bind the putative
class representative. |If the class is certified --

JUSTI CE KENNEDY: Are you -- are you saying
that (6) doesn't apply at this point?

MR. FREDERI CK: No.

JUSTI CE KENNEDY: Becausé (6) tal ks about
class action, and it says the duty of the district
court --

MR. FREDERI CK: What --

JUSTI CE KENNEDY: -- is to aggregate the
clainms of the individual class nenbers.

MR. FREDERI CK: And what 1332(d)(1)(B) does,
Justice Kennedy, is define class action in ternms of the
civil action that was filed, so long as it was filed
pursuant to Federal Rule 23 or an equivalent State
statute.

Vhat the conpl aint here does in the prayer
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for relief, and in paragraph 11 of the conplaint, is to
say that this civil action is not going to be worth nore
than $5 mllion.

CHI EF JUSTI CE ROBERTS: And you -- | assune
you agree that if at the adequacy hearing, if there ever
is one, and it's denonstrated that well, in fact, the
ampunt in controversy is $10 mllion, then you would be
obvi ously not an adequate representative.

MR. FREDERI CK: Well, that would be one
outcome that a State court could cone to. A second
outcome could be that at that point, if an alternate
class nmenber conmes in and files an intervened conpl ai nt
and says, this case really is worth $10 mllion, at that
poi nt section 1453(b) applies and théy can renove to
Federal court.

JUSTI CE KAGAN: And they can renove no
matt er when that happens; is that right, as a result of
CAFA, because CAFA took off the one year limt?

MR. FREDERI CK: That's correct.

JUSTICE SCALIA: O the State court could
find, oh yes, it is -- the claimis worth a |lot nore
than 5 mllion, but it's worth that ampunt to be in this
generous court for these generous juries. And you're
really not harm ng these absent plaintiffs because they

ought to want to be here. W' ve got juries and very
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favorabl e judges. Couldn't it find that?

MR. FREDERI CK: Well, what's very cl ear
Justice Scalia, is that Congress was not attenpting to
address the adequacy of class representation i ssue when
it decided this statute and enacted it.

JUSTI CE SCALI A: | understand it, but -- but
" mjust addressing your point which you blithely say,
if the -- if the representation is inadequate, if indeed
it's worth a lot nore, that will be handl ed. Not
necessarily. The State court could find, and I suspect
this State court would find, that it's worth the noney
to be in State court.

MR. FREDERI CK: A putative class
representative makes all kinds of stfategic j udgnent s
about how best to maxim ze value for his clients and for
the class. And that entails judgnments about whether to
assert various legal theories. Here, and
M. Chief Justice, this goes to your very first
question, this conplaint renounced a claimfor punitive
damages.

But there are sone cases out of the Tenth
Circuit, the Frederick case, not associated with nme, and
in the Seventh Circuit, the Back Doctors case, they say
essentially if there is a claimfor punitive danages you

have to make an estimate for anount in controversy
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pur poses.

As | understand their theory in -- as they
express it on page 11 of the reply brief, it's very
uncertain as to a case |ike ours where we have renounced
a claimto punitive damges whether or not a Federal
district court is, nonetheless, supposed to take that
I nto account.

CHI EF JUSTI CE ROBERTS: What if you had a
case where a | awer brings an action in MIler County
and says, | represent -- | want to represent the class
of people with these clainms and these clai nms, whose
nanes begin with Ato K. It turns out that's
$4 mllion.

And, in the next county, at the sane tine,

he files a case saying, I'd like to represent these
peopl e whose nanmes begin L to Z. In each of those
cases, it's $4 mllion. | take it you don't have any

objection to that?
MR. FREDERI CK: Well, ny objection would be
at the class certification stage, M. Chief Justice,

where the requisite of typicality, nunerosity, the

contrivances that are being done are -- are going to
whet her or not those represent -- representatives are
adequate. It does not speak to Federal jurisdiction --

JUSTI CE BREYER: That's the same questi on.
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CHI EF JUSTI CE ROBERTS: But is a counsel who
proceeds on that basis, is there any reason to question
hi s adequacy, let's say he's fully representing,
bringing all the clains and all the danages. He's just
decided to break it up fromA to K. Sonebody fromL is
not going to say, well, he's inadequate when he's
representing himjust because he could have represented
everybody in the other action.

MR. FREDERI CK: | m sunderstood, M. Chief
Justice. | think that for Federal jurisdiction
pur poses, the Court has always had -- that kind of |egal
strategy is perfectly appropriate under the master of
the conplaint --

JUSTI CE BREYER: |If so, fhis Is just a
| oophol e because it swallows up all of Congress's
statute, which is what their problemis, all you have to
do, even if you were | ess obvious than the Chief
Justice's exanple, what you do is you -- you file a
conmpl aint, you say it's for $4,900,000; in fact, it's
worth 10 mllion. But you inform people, unlike
Justice Alito, you figure a way around his problem you
keep theminformed, and you say, it's getting close,
getting close.

And once you are up to $4, 800, 000, the

others get the word: Stay out of it. And once they
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stay out of it, you go ahead with your action and then
those that stayed out of it becones the subject of a
second action. And if it's for 50 mllions, then you
have ten actions and then you have 20. So, in fact, al
that is required is a few extra pieces of paper that

wi |l soon becone standardi zed, and a | ot of postage

st anps.

And we have 30 or 40 or $50 mllion cases
being tried in whatever counties Congress |iked the
| east. | gather they're sonme in Arkansas. But that
seens to be all behind Justice Scalia's and the Chief
Justice's questions, and | would like to hear a pretty
conpl ete answer on that.

MR. FREDERI CK:  Sure. sttice Breyer, if
you | ook at the report that went along with the statute,
what Congress was nost concerned about was the situation
where each individual class menber would not be able to
exceed $75, 000, but there might be a mllion of them
And so you m ght have a mllion class nmenbers, each of
whom had a claimfor $50,000, and there was no way to
get that to Federal court because of the Zahn
non- aggregating rule.

Congress was not concerned about having the
master of the conplaint altered in this class process;

and, in fact, Congress rejected a proposal that would

31
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

| ower the anpunt in controversy for class actions to $2
mllion because the congressional budget office said, if
you keep it at that low, virtually every class action
wll be in Federal court and Congress has not
appropriated additional funds for the Federal courts to
deal with all of the class actions that woul d occupy
this space.

CHI EF JUSTI CE ROBERTS: Counsel, you
realize, of course, you are on pretty thin ice. You are
tal ki ng about a Senate Report and now you are talking
about proposals that weren't enacted. Your -- your
friend on the other side focuses on the statutory
| anguage which tells you how to find out how much is at
st ake.

MR. FREDERICK: And I'mtelling you that his
focus on the word "clainms"” is insufficient because there
are no clains by absent nenbers until there is a civil
action that has been filed. And that is why if you | ook
at the definition of a class action, it is a civil
action that is filed pursuant to one of those rules.

JUSTI CE ALITO. Under your argunent, the
amount that's demanded seens to be totally nmeaningl ess.
Here, we are told that the real anount is only slightly
above the $5 mllion figure, but | don't think that

makes any difference. So let's say that what was -- you
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stipulate you are not going to get nore than $5 mllion,
but really the value of the claimis $50 mllion.

And you say that's perfectly okay. It wll

be dealt with later when the case is -- after the case
has been remanded to the -- to the State courts. Isn't
that right? So the $5 mllion is just -- just means
not hi ng.

MR. FREDERI CK: No, the 5 mllion --

JUSTICE ALITO In practical terns.

MR. FREDERI CK: Well, Justice Alito, it
means we have to determ ne, and the district court has
to determ ne, whether or not the 5 mllion has been
satisfied on the basis of the well pleaded conplaint and
an aggregati on where, as a factual nﬁtter and as a
stipulated matter in paragraph 11 of the conplaint, the
class representative here said, this case is not worth
nore than $5 mllion.

And we know that that's true because even
under their estimate of all of the class nenbers in the
State of Arkansas, the damages only equal about
$3 mllion. And so --

JUSTICE ALITO Okay. But does that matter?

We assune, | think, that the real anount is a little bit

over $5 mllion. Suppose the real anmount is 6 mllion

or 7 mllion, 8 mllion, does it matter where al ong that
33
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conti nuumthe real amount falls?

MR. FREDERI CK: Not so long as there is a
bi ndi ng stipulation that says so long as this civil
action is in place, it is not going to be worth
$5 mllion.

JUSTI CE BREYER: But what you said then in
response -- we're on the sanme subject, and |I'm draw ng
the conclusion fromwhat you say that yes, we've found a
way around this. And what we're going to do is we wll
di vide our $25 mllion class action into six subsidiary
actions and proceed exactly the same merry way. And we
do that by nmeans of stipul ation.

Now, your words in the statute do favor
that, in nmy opinion, at the nonent. \But t he purpose
seens to strongly cut the other way. And | do see a way
to go the other way, in that you could say, given the
pur pose of this, the words do nean sonething different,
and they do nmean you shoul d aggregate the real val ue of
the real ampbunts that the class is |likely to have.

Now, it's capable of that reading, and the
virtue of that reading is that it would stop what | ooks
l'i ke, from what you're saying, a nechanical nethod of
avoi ding the purpose of the statute. | say that
explicitly because | really want to make it as nuch as

possi ble that you will focus in on what's a response to
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MR. FREDERI CK: Yes. Wel|

, Justice Breyer

Congress coul d have addressed any nunmber of those kinds

of issues with the specific terns that

wel | - pl eaded conpl ai nt

it used, but the

rule and the master of the

conplaint rule is a very subtle part of our diversity

jurisdiction.

jurisdictional

And that is so because

we want these

i ssues to be sinple, not conplicated.

Under their approach, they would take al

t he conceivable | egal theories that m

over a -- conceivable period of tine,

ght be brought

and ask the

district court to make very nuanced judgnents about --

what - -

JUSTI CE KENNEDY: But mhét you're saying in
your answer to Justice Breyer -- and | don't think
you've really addressed his point -- that the statute

number 6 says "shal

aggregate the individual claim"”

What you're saying is that the sinplest thing is to

evade the statute. Evasion is sinple.

And t herefore,

we still use that approach because the sinplest is the

best .

That just is not responsive to his question.

MR. FREDERI CK: Well, Justice Kennedy, |et

me try it this way, which is that for

t he one t hat

gave in ny hypotheti cal

35
Alderson Reporting Company

the | arge case,

where there are a



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

mllion class nmenbers, and each of them has a cl ai m of
$50, 000, we know that prior to CAFA, that case was
staying in State court because of this Court's Zahn
rul e.

But that m ght be a nationw de case. It
m ght be worth hundreds of millions of dollars in
damages. That was the kind of problemthat Congress was
trying to get at. But the case where there's a
stipulation that actually m ght be neaningful, where the
amount in controversy is debatable as to whether it's
really $5 mllion, that's the kind of case where
jurisdictional sinplicity ought to encourage --

JUSTI CE Gl NSBURG: But your theory doesn't

depend on it being just a little over $5 nmillion, the
theory would hold whether it was $8 mlli on,
$9 mllion --

MR. FREDERI CK: That's correct because --
and Justice G nsbhurg, I'"'msorry to interrupt you, but
that's precisely because we want the ability to nmake
| egal judgnents and strategies to reside in the person
who's bringing the conplaint.

We don't want --

JUSTI CE GI NSBURG: Even though you admt in
your brief -- you agreed that the stipulation -- |

didn't think that this is what you said on page 53, the
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stipul ations that have no effect on absentees, until the
Court finds at the certification stage that the

stipul ati on was nmade in good faith and doesn't render
the nanmed plaintiff an inadequate representative.

But we have to judge renoval at the tinme
removal is made, and at that tinme, there is no
determ nation of class. So at the renoval stage, the
stipulation is inoperative as to the non-nanmed cl ass
menbers.

MR. FREDERI CK: Not where there are
al | egati ons about what the aggregated danages are about.
That's why -- to address this in the | anguage of the
civil action, those absent class nmenbers haven't filed
any lawsuit. W don't really know wﬁat clainms they
m ght conceivably bring if they are were to be
hypot hesi zed.

What we do know is that there is a civil
action, it has been filed by a putative cl ass
representative, that putative class representative in
good faith, the district court found had acted in good

faith in stipulating to a | ower anount than

$5 mllion -- and the question is should that be given
| egal effect, where everybody knows it will be binding
If the class is certified, and it will be binding on the

class representative if the class is not certified.
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JUSTI CE ALI TO. Suppose this were an

I ndi vi dual action, and the anount is -- the amount is
pled -- an individual diversity action -- and the anount
that is pled is under $75,6000. The defendant still can

remove the case and prove that the anount is really
hi gher than that because the practice of the State in
guestion is to allow a recovery that is over $75, 000.
So why shoul dn't the same approach apply here?

MR. FREDERI CK: Well, you were referring to
a statute, Justice Alito, that was recently enacted, in
which it does say that the presunption shall be that the
amount pl eaded in the conplaint is subject to disproval
But that's reversing 200 -- well, 100-plus years of
settled renoval |law, after the reforﬁs of the 1870s
created the renoval jurisdiction the way it is nore
currently constructed.

And so in that interregnum between the 1870s
and that statute passed just a couple of years ago, the
rule was well-settled that the individual case pleading
anmount was fine. And under St. Paul Mercury, if there
was a stipulation that had been filed contenporaneously
with the conplaint or prior to renoval, that that would
be given | egal effect.

Here, the stipulation was filed with the

conplaint. There is no doubt that this was done in good
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faith. The district court found that -- and | don't
think that's really an even arguabl e proposition here,
where they were asserting a 40 percent attorney's fee on
this -- and so really the question is, where you have an
aggregated estimte, should that be given | egal effect.

JUSTICE ALITO Wuldn't it be perverse if
the rule were that in an individual action where a
plaintiff is sinply stipulating how much he or she is
demanding -- individually -- which the person can do,
it's possible to | ook behind that nunber.

But in a class action where the naned
Plaintiff is purporting to make a stipul ati on on behal f
of absent class nenbers as to whom the nanmed plaintiff
at that point has absolutely no authérity, you can't
| ook behind the nunber --

MR. FREDERI CK: Well, as a policy matter, we
m ght have a debate about the various virtues of that,
but they were not enacted in the same piece of
| egi sl ation.

So what we do know is that for CAFA,
Congress had not adopted the rule that you' re positing.
Nonet hel ess, we do not attenpt to argue that they have
no basis for making arguments about amount of
controversy when they renpove, but it is subject to the

rule that a binding stipulation shall be given binding
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effect in the civil action that has been filed. And if
that is later proved to be inadequate --

JUSTICE GINSBURG. How is it binding when
you said in your brief it doesn't bind the unnanmed cl ass
menber s?

MR. FREDERI CK: Justice G nsburg, this is
I nportant that you and | understand each other on this
poi nt because it is binding in the civil action filed
for all purposes. So whoever is covered by that civil
action will forever be bound by the $5 mllion
sti pul ati on.

What we do not know is who will be nenbers
of that class until the certification hearing is done.
Whoever ends up being covered by thaf civil action wll
forever be bound by that stipulation. That is what the
district court knows.

JUSTI CE KAGAN: Can | ask you this? Because
| have been trying to figure out exactly what
M. Boutrous is concerned about. And one thing he m ght

be concerned about is that, notw thstanding that the

class has really plans for $20 mlIlion, the thing is
going to be certified for $5 mllion, and all these
absent class nmenbers are -- are being deprived of

sonet hi ng neani ngful to them

But that's sonething which -- you know
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usual ly, we assunme that State court judges will do their
jobs, wll pay attention to the Constitution, will apply
adequacy of representation standards that come fromthe

due process clause. So that seens |like a strange thing

to worry about in interpreting this Federal statute.

The other possibility is that you m ght be
worried that this stipulation won't be really as binding
as you say, that in a case in which there is an adequacy
of representation determ nati on made, the class goes
forward, and then things work out and it really | ooks
li ke all these absent class nenmbers are going to get --
you know, badly treated.

He's going to tear this stipulation up or do
sonething like that. And it's going\to be way down the
line. And why should we allow that to happen?

MR. FREDERI CK: Well, for two reasons,
because there are protections that are in the statute
that protect both defendants and absent class nenbers.
And the protection for the absent class nenbers is it
that if that stipulation is insufficient to adequately
represent their interests, the district court, the trial
court and State court will not certify the class.

JUSTI CE KAGAN: But this is -- he's done the
certification, now it turns out that the certification

was wong, that in fact, these clainms are worth a good
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deal nmore. And he says, | can't in good faith allow al
t hese people's clainms to be adjudicated for this anount
of nmoney when | know they're worth five tinmes as nuch.

MR. FREDERI CK: And -- and as a matter of
judicial estoppel, what is absolutely clear in every
State that | amfamliar with is that it follows this
Court's basic formula in New Hanmpshire v. Mine, which
| ooks at whether or not a change in position would
prejudice the interests of the other party if the Court
had relied on the original position of the litigant, and
that will estop that person.

Now, it may -- it may well be that there are
due process issues associated with class representative
and t he adequacy of a cl ass represenfative is a
continuing concern throughout a litigation precisely
because of due process concerns.

CHI EF JUSTI CE ROBERTS: Anot her thing he
m ght be worried about is that if this actions is
allowed to proceed, although on its face it's worth
$4 mllion, they're going to have to nmake a
determ nati on whether to settle for a particul ar anmpount
or not.

And if they nake a determ nation that
they've got to settle for whatever it is, 20 -- you

know, $20 per class nenmber, that is going to set the
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limt for other classes, including the class nenbers who
opt out of this action, the class nmenbers from M ssouri .

And the point is that, for a variety of
reasons, that this gives extraordinary | everage to the
I ndi vidual class representative of a sort that --
preci sely the sort that Congress was worried about.

MR. FREDERI CK: Actually, | think
M. Chief Justice, with all due respect, the economc
I ncentives are conpletely reversed because if a class
representative is bound by a stipulation that this case
is not worth than $5 mllion, the bidding starts at 5
mllion, but it goes down, it doesn't go north because
t he defendant knows that no matter whether we go to
trial or not, this case, this case .- this civil action
is only going to be worth $5 million.

CHI EF JUSTI CE ROBERTS: |It's going to be
worth a |lot nore because, if you go to trial, you're
going to have a judgnment that they should have been
giving the general contractor whatever --

MR. FREDERI CK: GCcoP

CHI EF JUSTI CE ROBERTS: -- pickup it is in
every case. And so that is going to be extrenely
val uable. It's going to be worth a lot nore -- but the
downside, it's going to be a ot nore than $5 m | li on.

MR. FREDERI CK: Well, certainly,
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M. Chief Justice, Congress could have drafted a statute
that allowed for the renoval of every State class action
and dealt with that issue if it was deemed appropriate
to have Federal courts decide all class actions, but
that wasn't the statute that Congress enacted. And
Congress al so could have expressed concerns and
difficulty with this idea of having the Master of the
Conpl aint Rule applied in the class action context, but
It didn't address that either.

And so when Congress is only addressing a
very narrow problem of dealing with the non-aggregation
principle so that class actions that were worth nore
than $5 mllion would be allowed to be renoved to
Federal court, | don't think it mnuld be appropriate for
the Court to try to infer a larger set of --

CHI EF JUSTI CE ROBERTS: It's very
difficult -- one reason, it's very difficult to
specul at e about Congress, what they specul ate about what

t hey woul d have intended. Presunmably, they may not have

t hought about the idea that there will be class actions
worth a lot nore than $5 mllion, but the plaintiff's
| awyer will only ask for less than $5 mllion.

MR. FREDERI CK: Well, these kinds of
stipulations are well known and in fact, as we quote on,

| think it's page 5 of our brief, Congress was aware of
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factual stipulations. They concede in their reply brief
that it's perfectly fine for their to be a joint
stipul ati on between the putative class representative
and the defendants.

And, yet, | would think that that would
rai se even nore problens and concerns by you because
that would lead to the kind of collusion between a
putative class representative and the defendant w thout
knowi ng what the other interests of the absent class
menbers are.

And so here, where a good faith effort is
made to quantify the aggregate clains and that good
faith effort leads to the stipulation that the case wl
not be worth nmore than $5 mllion, tﬁe i nterests of
jurisdictional sinplicity, the interest of fairness to
the class nenbers, the interest of understandi ng what
the civil action is all about so that the defendant is
on notice about what will be claimed in this civil
action are all things that should be given respect.

JUSTI CE BREYER: \What about -- what about,
has anyone thought of this -- | hate to bring up sort of
a new i dea, but sonebody may have thought of it.
| magine we're now in the Federal district court. And
the Federal district court reads the statute because the

case has just been renoved. And he says -- you know,
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this -- this case would be worth a ot nore than 5
mllion were it not for that stipulation.

And | et now ne | ook at that stipulation.

That stipulation is a part of sone, let's call it,
"monkey business,” which you will resist that, but |
mean by that to -- to enconpass the kinds of things

we' ve been tal king about, that there are going to be
five simlar class actions, that they're going to take
t he people A through K, that they're going to --
anything like that.

And he says that's not under this statute
the kind of stipulation that Congress neant to bar ny
consi deration of the $5 mllion. So if it's a

mani pul ati ve stipul ati on, whatever that m ght be, it

doesn't bar me as the district judge from aggregating up

to -- beyond 5 mllion, but if it's not manipul ative,
fine. Has there -- has there been any thought on that
ki nd of --

MR. FREDERI CK: Well, there are two tools
that -- that we describe in our brief and that | think
are reasonabl e ways that Federal courts address these
matters. One is to | ook at whether or not it violates
Rule 11 and there are -- there's a frivolous assertion
of a stipulation, which Federal district judges deal

with Rule 11 notions all the tine.
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The second is the concept of good faith,
which is what St. Paul Mercury addressed when it said
that a stipulation for |less than the jurisdictional
amount, if nmade in good faith, is sonmething that will be
treated as dispositive for jurisdictional purposes.

JUSTI CE Gl NSBURG: Justice Breyer's
hypot hetical would not come up on your theory because
t he Federal court would never get the chance to nake
that determ nation. It would be nmade in the State
court.

MR. FREDERI CK: No. If |'m understanding
Justice Breyer's hypothetical, it's at the amount of
controversy stage and so there is litigation at that
stage and the defendant presunmably mbuld bring to the
judge's attention, | think this is being done in bad
faith and | have these argunments for why this is
deceiting -- deceitful, msleading, et cetera.

JUSTI CE GI NSBURG. So would that include the
" msuing for two years when | could have sued for five?

MR. FREDERI CK: No, | don't think so because
there are |lots of tactical reasons why litigants m ght
want to limt their clainms or mght have a good faith
basis for saying, |'ve only investigated this tine
period, | do not have a good faith basis for asserting

claims in a different tinme period that | have not
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i nvestigated that does not serve the court.

JUSTI CE BREYER: Well, but there m ght be --
there m ght be ways of working with this notion, a
little risky fromyour point of view, but there m ght be
ways of working with this good faith notion so that
sone -- there would be sone power in the Federal
district court to set aside certain stipulations which
were used for mani pul ative purposes and what definition
t hat mani pul ative is sonething that isn't clear to -- to
me at the nmonent. But --

MR. FREDERI CK: Well, the -- the -- the
notion that | have distilled from St. Paul Mercury and
the idea of good faith and | ooking at cases that have
addressed bad faith, which is obviouély t he converse of
good faith, is whether or not there is sonething
m sl eadi ng or deceitful in the way that this stipulation
woul d be framed. And | think that that is as good a
gui dance as | can give you absent briefing.

JUSTI CE SOTOVAYOR: But it would never
i nvol ve a judgnent that a claimis really worth
$50 mllion and just to defeat this statute, it's being
limted to 5.

MR. FREDERI CK: There -- there could be a
strategic reason, Justice Sotomayor, why --

JUSTI CE SOTOVAYOR: Well, the only strategic
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reason according to your adversary is they want to stay
In State court.

MR. FREDERI CK: Well, but there are reasons
because, in Arkansas, for instance, there is a direct
appeal for the State suprenme court. We could finish
this case in many fewer years than it would take to w nd
its way up through the Eighth Circuit and up to this
Court. That is one salutary reason.

The second is we're tal king about State | aw
claims that are breach of contract clains for a
State-reqgul ated industry. The State insurance board
woul d be | ooking at how State insurance is done here.

So there are very good reasons why a -- why a | awer
woul d want this case to be in State éourt and not want
it to be renoved to Federal court wholly apart fromthe
ad hom nem attacks that they nake about M Il er County,
whi ch were not brought to Congress's attention and in
fact are false.

As we have put into amcus briefs, it is
fal se. The argunents that they tal k about abuse involve
all cases that predated CAFA.

CHI EF JUSTI CE ROBERTS: \Why did you deci de
to filein MIler County?

MR. FREDERI CK: Because these are Texarkana

| awyers who filed on behalf of all Arkansas residents
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and Texar kana, Arkansas is a jurisdiction in Arkansas.
JUSTI CE SOTOVAYOR: M. Frederick, your
answer just doesn't deal with the conmponent that's been
troubling, which is that it doesn't protect the absent
class nenbers. In situations |like the one Justice Alito
or the point Justice Alito made, which is they don't
really know how nmuch the entire quantity of the class
m ght truly be, and who's protecting them --

MR. FREDERI CK: Well --

JUSTI CE SOTOVAYOR: -- if it would go your
way ?

MR. FREDERI CK: Sure. In his hypothetical,
that's true under Federal rules, too. |If you're

appl ying Federal Rule 23 and you havé a |l arge nunber of
class nenbers and the case gets settled for X dollars,
t he individual class nenber is held to the duty of
deci di ng whet her to opt out because that individual
cl ass nmenber thinks I may have been able to get nore
than what is being offered in this class settlenent or
to attack the adequacy of the representation because the
aggregate amount is not high enough.

It's a problemthat applies in both Federal
and in State court. It's not unique to State court at
all.

If the Court has no further questions, we'll
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subm t.
CHI EF JUSTI CE ROBERTS: Thank you, counsel.
M . Boutrous, you have four m nutes.
REBUTTAL ARGUMENT OF THEODORE J. BOUTROUS, JR.
ON BEHALF OF THE PETI TI ONER

MR. BOUTROUS: Thank you, Your Honor. Let
me just start with the concerns that I have and | think
they' re best expressed and encapsulated in two of the
friend-of-the-court briefs, the Manufactured Housi ng
Institute brief and the 21st Century brief. They
expl ai n what has been happening in MIller County. It's
not speedy justice. It takes five or six years to get a
hearing on anything and then there's no hearing, even on
class certification. \

And that's why, Justice Kagan, it's cold,
cold confort to maybe sonebody day the Court will find
this is an inadequate class nenber or class
representative. It does not solve the problemthat
Congress sought to address.

Wth respect to M. Fredrick's suggestion
that this stipulation is binding in this case forever
and all-tinme on anybody who's in the case, his own brief
on page 41 says, it mght well be that another class
representative m ght get appointed and the stipulation

m ght be invalidated because it's -- it's an unfair
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stipulation and not valid for the class.

That new cl ass representative could conme in
and say, we are not going to be bound by this $5 mllion
nunber. That's not the anount in controversy.

JUSTI CE SOTOVAYOR: So why can't the case be
renoved at that nonment?

MR, BOUTROUS: Well, it theoretically could
be, Your Honor, but that won't solve the probl em of
di scovery. If it goes back ten years in a case that's
supposed to be about two years. It won't solve the
probl em of --

JUSTI CE KAGAN: M. Boutrous -- you know, a
| ot of your brief talks about this problem of discovery.
And it -- it may very well be that tﬁere is a
significant one, | don't know, but when you | ook at
CAFA, | nmean, CAFA did a lot of things. And it did not
address this problemthat you have with discovery.

There could be -- | can give you -- you know, ten
di fferent proposals that would enable you to bypass
expensi ve di scovery, but CAFA didn't do any of them

And this is a kind of a jerry-rigged
solution to get at a problemthat Congress, in fact, did
not address.

MR. BOUTROUS: That's incorrect, Your Honor.

First, Congress knew what was going on in State courts
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and wanted swift renoval in a sinple way for defendants
to protect defendants and absent class nenbers because
it knew what was going on. There wasn't these
protections. The Federal rules provide protection

agai nst di scovery.

This Court in Twonbly said one of the
reasons i s speedy notion to dismss, and a strong
standard is necessary as to avoid discovery that is
burdensone, that coerces settlenents that don't rel ate
to the nmerits. So Congress knew it was bringing cases
into the Federal system for precisely that reason

And on this master of conplaint point,

M. Frederick is sinply incorrect on this point.

St. Paul wasn't a master of the conpfaint case, it said
the plaintiff can limt the ampunt that he wants to
seek. The master of the conplaint doctrine has never,
ever been applied by this Court where an unappoi nted
named plaintiff, who's not been appointed to represent
peopl e, seeks to try to alter the clains and judgnents
of other people and the rights of themto recover.

It's usually been applied in the arising
under contexts. Where the Court has said if a plaintiff
wants to bring a State claim they can. W are not
going to force themto bring a Federal claim

JUSTI CE KAGAN: M. Boutrous, the idea of
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master of the conplaint is inherent in every class
litigation because there could be no class actions,
there could be no definition of anything, of the clains,
of the ampbunt of damages, of the nunmber of defendants,
of the anount of tinme unless the plaintiff, the named
plaintiff, had sone ability to define the claim

And this is just one aspect of that |arger
power .

MR. BOUTROUS: Your Honor, on the ampunt in
controversy, this Court has never held, in a class
action or otherwise, that that's sonething that's
subject to the well pleaded conplaint rule or the master
of the conplaint doctrine. The court in the Hertz case
and in the McNutt case, which it cités, said the Court
shoul d | ook past what the pleadi ngs say.

JUSTI CE KAGAN: Okay. Then you really are
asking us to bl ow up the whol e world.

MR. BOUTROUS: No, Your Honor.

JUSTI CE KAGAN: Because you're saying: Next
time we will be back and tell you that the nanmed
plaintiff can't define the clans. Next tinme we are
going to be back and tell you that they can't nane the
def endants.

MR, BOUTROUS: No, Your Honor. My |

answer, Your Honor?
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CHI EF JUSTI CE ROBERTS: ( Nods.)

MR, BOUTROUS: We are asking the Court to
apply the same rules on this score that the Court has
al ways applied, that when the conplaint clains one
amount, the defendant can bring forth proof that it's a
| arger anmount, that it exceeds the anmobunt in controversy
and the Court | ooks at the conpetent proof, that's the
| anguage the Court used in the Hertz case, to determ ne
t he actual anmpunt in controversy, not sone jerry-rigged
anount the plaintiffs came up with.

Thank you.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

The case is submtted.

(Wher eupon, at 12:06 p.nf, the case in the

above-entitled matter was submtted.)
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